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To: The Commission

COMMENTS
oF
NATIONAL ASSOCIATION OF BUSINESS

— AND EDUCATIONAL RADIO, INC.

The National Association of Business and Educational Radio,
Inc. ("NABER"), pursuant to Section 1.405(a) of the Commission's
Rules, 47 C.F.R. §l1.415(a), hereby respectfully submits its
Comments in response to the Petition for Rule Making in the above-
captioned proceeding.’

I. BACKGROUND

NABER 1is a national, non-profit, trade association
headquartered in Alexandria, Virginia, that represents the
interests large and small businesses that use land mobile radio
communications as an important adjunct to the operation of their
businesses and that hold thousands of licenses in the private land
mobile radio services. NABER has five membership sections

representing Users, Private Carrier Paging licensees, Radio

'Public Notice No. 3838, released July 2, 1990 (hereinafter
"Notice").
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Dealers, Technicians and Specialized Mobile Radio operators.
NABER's membership comprises over 6,000 of these businesses and
service providers holding thousands of licenses in the private land
mobile services.

For the past 19 years, NABER has been the recognized frequency
coordinator in the 450-470 MHz and 470-512 MHz bands for the
Business Radio Service. NABER is also the Commission's recognized
frequency coordinator for the 800 MHz and 900 MHz Business Pools,
800 MHz "old" conventional channels for Business eligibles and
conventional SMR Systems, and for the 929 MHz paging frequencies.
In its Report and Order in PR Docket No. 83-737, the Commission
designated NABER as the frequency coordinator for all Business
Radio Service frequencies below 450 MHz and, in a joint effort with
the International Municipal Signal Association ("IMSA") and the
International Association of Fire Chiefs ("IAFC"), the Special
Emergency Radio Service frequencies.

In the proceeding several operators of two-way private carrier
and private carrier paging facilities (hereinafter "Petitioners")
have requested that the Commission amend Section 90.179(e) of the
Commission's Rules to provide that information submitted to
frequency coordinators regarding a private carrier's customers is
considered proprietary and confidential and that the frequency
coordinator be banned from providing the information any person

except Commission staff. As a coordinator of frequencies used for



private carrier communications and an association representative
of users and providers of private carrier service, NABER has an
interest in the outcome of this proceeding.
IT. COMMENTS

First, it should be noted that the Petition is in most
respects repetitive of a Petition filed by the same law firm on its
own behalf on October 24, 1989.2 In response to the Petition, the
Private Radio Bureau stated that it would return the Petition
without further consideration as the Petition did not satisfy the
requirements of Section 1.401 of the Commission's Rules.
Specifically, the Bureau rejected the Petition as it was
"gspeculative in nature and lacks sufficient data or documentation

to support the proposed amendment."’

Further, the Bureau noted
that to the extent that information provided to the frequency
coordinators was misused, "private carriers have a cause of action
and adequate remedy in the courts." The Bureau stated that it was
"unnecessary to provide additional remedies for wrongs that are
already capable of being adequately redressed in other forums."
The instant Petition does not make mention of the previous

filing, nor does the Petition state how it is different from the

earlier Petition or why the new Petition should receive different

2p copy of the Petition is attached hereto.

3Letter from Ralph A. Haller, Chief, Private Radio Bureau,




consideration from the Bureau. Instead, the Petition states that
one Petitioner is "not comfortable" with providing customer lists
to the frequency coordinator that the other Petitioners are
“concerned" with their compliance with 90.179(e). The Petition
does not mention any instances where such information was abused.

It is NABER's view that the second Petition fails to overcome
the infirmities of the first Petition in that the Petition is
speculative in nature and other remedies are available to aggrieved
parties. Therefore, the second Petition should also be dismissed.

Although it is NABER's view that the Petition fails to meet
the requirements of Section 1.401 of the Commission's Rules, NABER
wishes to state that as a matter of practice it does follow the
Commission's expectation as stated in its January 29, 1990 letter
that "frequency coordinators will make use of private carrier
customer lists for coordination purposes only."

It should also be noted, however, that it is questionable
whether private carrier customer lists are indeed confidential.
In this regard, the private carrier form of licensing was created
as a means by which entrepreneurial systems could bring service to
users without the need to file individual applications. Private
carriers were not created for the purposes of permitting
entrepreneurs to keep customer lists secretive. |

The 800 MHz SMR System is another type of private carrier

system. Such systems require end user licensing in greater detail



than the customer lists required by Section 90.179(e). Yet such
information about end users is readily available to any person from
the Commission.

Further, there may be cases where other 1licensees or
applicants need to review the customer lists for coordination
purposes. For example, if an applicant for a new station disputes
the number of users which the private carrier claims to have on its
system, the applicant should be entitled to review the customer
list in order to resolve the dispute.* In this regard, the
Commission has recently ruled that a list of the names, addresses
and car registrations of persons using a private land mobile radio
station are discoverable under the Freedom of Information Act so
that an opposing party can research the information to confirm it's
accuracy.s Therefore, it would appear that, although frequency
coordinators may not be permitted to provide customer lists to
persons other than the Commission for matters other than frequency
coordination, such information is readily discoverable by the
public if it is filed with the Commission. Thus, there is little
need for the rule change.

Based on the above, NABER believes that amendment of the rule

as proposed; (1) is not necessary as alternative remedies already

“The customer 1list should be obtained by the applicant from
the Commission, not the frequency coordinator.

see FOIA No. 90-127.



exist; (2) the percieved problem is speculative; (3) the
information is not routinely given out by frequency coordinators;
(4) the proposal may not be within purpose for creation of private
carriers; and (5) the proposal will not achieve its desired effect,
in that other parties may acquire the information from the
Commission. Therefore, NABER does not support the issuance of a
Notice of Proposed Rule Making in this matter.
ITI. CONCLUSION

WHEREFORE,  the National Association of Business and

Educational Radio, Inc. respectfully requests that the Commission

act in accordance with the views expressed herein.

Respectfully submitted,
National Association of

Business and Educational
Radio, Inc.

By: Jé&Z%ﬁi

David E. Weisman, Esquire

Alan S. Tilles, Esquire

Meyer, Faller, Weisman

& Greenburg, P. C.
4400 Jenifer Street, N. W.
Suite 380
Washington, D. C. 20015
(202) 362-1100

Date: August 2, 1990



CERTIFICATE OF SERVICE

I, Ruth A. Buchanan, a secretary in the law offices of Meyer,
Faller, Weisman & Greenburg, P. C. hereby certify that I have on
this 2nd day of August, 1990 sent by First Class United States

Mail, postage prepaid, a copy of the foregoing "Comments" to the
following:

* Ralph A. Haller, Chief

Private Radio Bureau
Federal Communications Commission
2025 M Street, N.W.

Room 5002
Washington, D.C. 20554

Richard J. Shiben, Chief
Land Mobile and Microwave Division
Private Radio Bureau
Federal Communications Commission
2025 M Street, N.W.
Room 5202
Washington, D.C. 20554

Robert H. Schwaninger, Jr., Esquire
Brown & Schwaninger
1919 Pennsylvania Avenue, N.W.
Suite 504
Washington, D.C. 20006
Counsel to Petitioners

* - Via Hand Delivery | ;Rnth A..

Buchanan



WASHINGTON, D.C. 20554
Januaxy 29, 1990

FEDERA L COMMUNICAT!ONS COMMISSION };

IN REPLY REFER TO:
7310-09

Brown and Schwaninger

1919 Pennsylvania Avenue, N.W.
Suite 504

Washington, D.C. 20006

Dear Messrs. Brown and Schwaninger:

This letter is in response to your October 24, 1989, petitiom to amend
Section 90.179(e) of the Commission's Rules, 47 C.F.R. § 90.179(e), Your firm
requests amendment of Section 90.179(e) to require frequency coordinators

to consider private carrier customer lists proprietary and confidential. You
contend that protecting customer lists would prevent unfair competition that
could result if competitors obtain such lists from coordinators and then
target the customers for their own benefit. You further argue that affording
such protection would improve private carrier compliance with coordinators
requests under Section 90.179(e) because private carriers could submit end
user information without fear that thear compet itors might use this
information unfairly.

Your petition must be returmed without further consideration because it does
not satisfy the requirements set forth in Section 1.,40]1 of the Commission's
Rules. 47 C.F.R. § 1.40). Ramely, in order for the Commission to consider a
petition for rule making, the petitioner must set forth the text of the
amendment, facts, views, arguments and data supporting the proposal and how
the interests of the petitioner would be affected. If a petitiom is premature
or does pot warrant congideration by the Commission, the Commission may deny
the petition. See 47 C.F.R, § 1.401(e), We must dismiss your petition
without prejudice because it is speculative ip nature and lacks sufficient
dgta or documentation to support the proposed amendment.

We further observe that the problem your petition identifies is
indistinguishable from ordinary forms of unfair competition. State and local
jurisdictions widely recognize 2 cause of action where proprietary information
is used to tortiously interfere with business relationships or otherwise
engage in upfair competition. Should coordinators or other emtities make
improper use of private carrier customer lists, private carriers have a cause
of action and adequate remedy in the courts. We find it unnecessary to
provide additional remedies for wrongs that are already capable of being
adequately redressed in other forums. We do, however, expect as a matter of
policy that the frequency coordivators will make use of private carrier
customer lists for coordination purposes only.
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Messrs. Brown and Schwaninger 2.

We conclude that your petition has not provided the Commission with sufficient
supportive material to consider amending Section 90.179(e) in the manner
proposed. The existing rules are designed to facilitate the frequency
coordination process, and we will not modify them absent substantial evidence
that such action is necessary or in the public interest.

In view of the above, IT IS ORDERED that the Petition for Rule Making filed by
Brown and Schwaninger IS HEREBY DISMISSED. This action is taken under the
authority set forth in Sectiom 0.331, 1.401, and 1,407 of the Commission's
Rules. 47 C.F.R. §§ 0.331, 1.401, gnd 1.407.

Koy 4 Goo..

Ralph A, Haller
Chief, Private Radio Bureau

Copies to: American Automobile Associstiom, Imc.
Rational Associatiop of Business and Educational Radie, Inc.
International Municipal Signal Agsociation
Forestry Conservation Communications Assoc.
Forest Industrial Telecommunications
American Association of State Righway and Transportation Officials
Associated Public-Safety Commupications Officers Inc.
Manufacturers Radio Frequency Advisory Committee, Inc.
Allignce of Motiom Picture and Television Producers
American Trucking Association, Inc. .
Utilities Telecommunications Council
Association of American Railroads - ‘
International Association of Fire Chiefs, Inc.
Anerican Newpaper Publishers Association
Special Industrigl Radio Service Association, Inc.
International Taxicab Association
Telephone Maintenance Frequency Advisory Committee
Central Station Electrical Protection Association
Petroleum Frequency Coordinating Committee
Central Committee on Telecommupications

of the American Petroleum Institute
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Befora the
FEDEDAL COMMUNICATIONS COMMISSION
washington, D.C. 20554
In the Matter of

Maintaining The Confidentiality OF
Proprietary Customer Dats Submittzd To
Coordination Entities In Campliance
With Section $0.178{s) Of The fwies
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To. The Commission

PETITION FOR RULE MAKING

Dennis C. Browsn and PRobert #. 3onwaninger, Jr. d/bfa Brown and

Schwaninger ("we”) hereby request tiat the Commission initiate a rule making

A _proceeding 1o pratest the roopeiotsry interssis of private carrier ooerators.  As
reasons for our proposs], we shcw the foliowing.

Operators Should Be Proircted

Access to a carvier's mustomar 1ist 15 highly valuable. Once he has obtained &
customer list, a competitor in (he husingss of peroviding commercifl radio
communicalions service may then 2s:i! on al! of the carrier's customers” 1o sow
seeds of dissatisfactinn,  Even if not immediately successful in converting
qustomers, this type of unfair compatition niten urdermines the goodwill ceveloped
betweert the customer and Ihe existing carcier. The 3Jtability of a camiully and
honestly developed mlationship between a cacrier snd its customers is disrupted
and the continued eccnomic viabilily of ihe awmsting carrier’s Dusiness may bde
threatened.

Although we believe that vigorous somfelition is healthy and hat competition

N based an price and service 1§ Lenefioiad o #nd users, tne systematic targeting of
every business served Ly a 2rwvale cartier's system based on information

proprietary to the victim sgrmar iy ngt heaiiiny competition. The courts have long

giscouraged such practices oy allowiny DUsiresses (o claim a proprietary interest in

customer lists and to protect thpse lists from theft, removal, and diselosure by
H - 25 = inmy, ‘ 3 ’

discharged employees and athars.” The courts and the Commission have, therelore,

1 Although herein we refar ic sustomers, we recognize that
§90.179 applies to members of non-profil assceiastions. We
believe that the arguments made herein &z applicablz 1o thoss
users as well, However, Zzr eawe of expression we will only
refer to private carrier customers.

: In a context only slightly differen!, tme Commission has
refused to rcenew a pPublic Coasi station license whegre the
licensee violated Ssction 225 of :he Communizstions Act of 1934
for the purpose of compiling a list of compelitors' customers.
Gulf Coast Communications, Inc., PR Docket Neo, 7§~259 {FCC Mimeo
94809 Released April 18, 1582). In Culf Ccast, the Commission
affirmed a decision by the Heview Doard ioiding thal the wrong
lay 1n the mere gtlempi to use the improperiy oblained customer
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provided grotection for customer dais whivh might Ce obtained through
surtaptitious means,

We believe that the Tcmmission's Rule: shou!d net allow eompetitors in the
cominunications markelpione to enzége ja a practice which would be unlawful
competition in other industries. Howevse, In a recently develcped area, the
Ccemmission's Rules might provide an uaimi=nded spporiunity for misuse of
proprietary customer data

Recenily the Naticael Assosistion of Buziness and 8ducational Radio, Inc, hes
begun requesting oustomer hists feom orivaia carrier system operators in acesrd
with Section 90.179{(a} of the Comaissien’s Ruies. In adopting this Rule, the
Commission deeided that f{requency ocerdination eantities should reczive this
mformation to assist in theg frequenay cscordinaticn Tunction and to meintain the
integrity of the coordinators' dalz beses,” We do net herein dispute the
motivation, purpose, or aghilestion «of thet rulz and do net requesi any change in
the rule that wowld dimimish or impar what i wes intended to ageomplish, or, in
fact, sccompiishes. However, in the eourse of sssistiag olients in meking a prope?
response to NABER's roguest, we hsve =scognized serious consequences weps
coordinating entities to make cusiomer Lisig &vmiatgl& io other persons.

We noted that the Commiziion's Kules fail to pravent the frequency
coordinators from diselesing customer listy tu oiher persouns, and some¢ of our
clients have exprassed =oncern over wheiher the aformatico which they weres
providing to eoordinat:ng enlities wouid e protacted Me_&th__sm?mz%gg_
information suppiied 1o edordinyiing onliiics in acceerd with Seaticn 90.179(€
should be held tc be proprietary and confide/ilial.”

list, and that whether Gulf Coast had suceeeded in Jdiverting any
competitor's custcmers wes aot Sigaificait.

3 The Commissicn's daeision adupting §90.1579{e),
Memorandum_Opinion and Order. PR Veskni 83~737 {Released
September 26, 1986) was silent on ihe watlsr of protection of
private carriers’ custoasr lists.. Joordinating enlities ware
provided no instruction:s regerding ile handling of submitted
information.  Since we Delive thal thiz was a simple oversight
by all of the parties t¢ that rule mixing, %@ hesnn request that
the Commission cemedy this oversigh:.

.4 Although disclosurs of this informetign to a3 ¢arrier's
competitors iS the most ohvious «oneers, there &rc lass obvious
but equally important hazavds from disclosurs of tie invormation
to any unauthorized person. FPor example, were a frequency
eoordinator to diselose this information t¢ an squipment vendor,
the vendor might be disposed ic share it wityh a competitor of the
submitting careier,
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Protgetion Will Engoucsze Compliance

If private carriers ere assupad thal Qustomer i1njormation will remain
confidential with coordinsiing enlities, it 5 probable that greater cooperaticn in
complying with the Commission’ fes wili oeur. A carrier which believes that
customer informalion proviczd tc a coordinating entity might be usad {¢ upset his
business 13 less lixely tu compiy fuily with the Hule and may seek methods of
avoidance. The Commission 15 awsre of probiems with seofflaws of its Private
Radio Services licensing procedures. Ouwr proposal seeks to svoid incidents of
carriers rafusing to CO‘h,uy with Rule Sectinn %0.178(e).

We have no knowledye that any {reguency coordingting entity has yet sold,
provided, or "leaked™" ihis mtorrrmm* 1o persons 0&siring grivate carrjes customer

lists. 1t may De tha! the dicectors of the aoordineting entities have sdopted &

policy aguinst such salag snd diligently pooiest ggaingt the sbuse. However, the
sensitivity and the compatitive valus ¢t 2ustomer duta demands that applicants and
licensees receive greaiar assuranes? throusr adoplion of = Rule that wiil give
positive protection,

Suggested Ruis Change
We suggest hat Secticn 90.179(e) of the Cemmission’s Rules be revised by
gdding the foliowing sentence:

All information provided to ihe frejuency nuordinator in aompliance with
this section shall be 4o red *o ve aroprietary and confidential and shall
not be diselosed in a:" manner Ly the frequancy coordinator to any
person whe is rot = member of ihe Commission’s staff,
Conelusion
For the reasons siated herein, we rsspectfu’ly request that the Commission
instiate s ruie making to inciude the above suggested langusge within its Rudas,

$ We recognize thy: ine Comunssion iz often reluctant to
revigit rule making decisicns until sunstartial time has pessed.
In this instance, Rowwver, we belisua ke’ the risks which we
have shown ‘Hed simply nol beeh reoognized durtag the earlier
proceeding. 3ince osur mggest:en Would noke ne esseniial ahange
in the intended operstion of the current rule, we respeetfully
suggest that no proper benelit coud be gained Ly delay and that
the time is rpe tc consider our suggesiien,

Further, becsuse tho Zemmission's zilsreement efforts have
been restricted by t!*..a level of evasicble {unds, the harm that
eould flow to & cearcier before the CUcommission could consider
adoption of the sugges ‘ed rule it the course of an adjudieation
could be 30 great & to [prove fatal to the vietim carrier's
business, Accordingly, we suggest that ths tive to adopt the
suggested rule is belors ihe Tirst ineicenl of abuse is
documented.



